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EMBRYONIC STEM CELL RESEARCH: A COMPARATIVE STUDY OF THE
PHILOSOPHIES OF THE UNITED STATES AND THE UNITED KINGDOM
By: George Kanellopoulos*

I.

Introduction

Years ago, the idea of having cells that are capable of generating any tissue,
that needed repair in the human body, was merely a dream. Today those cells are called
human embryonic stem cells.
In 2004, the United Kingdom issued the world's first license to clone a human
embryo for the research of therapeutic stem cells.' This license allows scientists to
legally implant a cell, which has had its nucleus removed, with a nucleus of the test
subject. 2 The "newly" created cell would be genetically identical to the test subject. This
type of research is controversial because the procedure follows the same route as human
cloning, in that it creates a human embryo from the test subject's cell. 3 The product of
the experiment however, would not be inserted into a womb to develop into a fetus, but
would be kept in a lab dish to generate embryonic stem cells that would be the genetic
twin of the original test subject. 4 In the United Kingdom, scientific researchers have
taken great strides in developing techniques for the generation of embryonic stem cells.S
The United Kingdom's scientific work, in this field, is overseen by the Human
Fertilization and Embryonic Authority, where a mix of scientists and ethicists provide
6
clear regulations and guidance, so that the research may be deemed 'ethically proper.'
thereby encouraging the
Such guidance leads to a more comfortable environment,
7
realization of the potential of embryonic stem cells.
*Mr. Kanellopoulos is a student at Hofstra University School of Law. He would like to thank
Professor Barbara Barron for her guidance and direction with this article. He dedicates this article to
his parents Bob and Constance Kanellopoulos, for their love and support.
1Heather Timmons, Britain Grants License to Make Human Enibrvosfor Stein Cells, N.Y. TIMES.

August 12. 2004. available at http://www.nytimes.com/2004/08/12/science/l 2clone.html.
Proclaiming that the UK has granted the first license to "use cloning techniques to generate a human
embryo to produce stem cells."
2Id. This process is called "therapeutic cloning" discussed, infra. in part IIsect. A.
3id.

' Nicholas Wade. Stem Cell Studies Advance in Britain, N.Y. TIMES, August 14. 2001 atAl.
5See generallN, Marketletter, Aug. 20, 2001, Following Bush Decision. US Stem Cell Patent Begins.
UK Set to Benefit? With President George W. Bush restrictions on federal funding toward

embryonic stem cell research on new cell lines benefited the "UK's academic research base in the
stein cell field." See also. Nicholas Wade. supra note 4 noting that the British have "taken this field
forward more than any other country in the world" because more importantly the UK has a
"respected authority that oversees" the research with "clearer guidelines.'
Human Fertilisation and Embryology Authority was set up by the Human Fetilisation and
Embryology Act. 1990, Ch. 37. Long Title (Eng.). The Act's stated goals are. interalia. to prohibit

6 The

certain practices in relation to embryos. and to establish a Human Fertilisation and Embryology
Authority.
7See. Nicholas Wade. supra note 4.
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While the United Kingdom's Human Embryonic and Fertilization Authority is
breaking ground and leading the way for stem cell research, the United States is
regressing to a point where Congress is on the verge of making the same conduct licensed
in the United Kingdom, a crime in the U.S. The Human Cloning Prohibition Act of 2003,
which criminalized the creation of embryos for research purposes, will have a chilling
effect on stem cell research within the United States. 8 This Act, coupled with President
George W. Bush's policy of limiting Federal funds for embryonic research, would all but
stop the progress of research on the most promising type of stem cell, embryonic stem
cells. 9 While adult stem cells can still be lawfully experimented upon. adult stem cells
have not shown the same potential as embryonic stem cells.' It follows that there is a
strong argument to reverse the U.S.'s current trend and further the research of embryonic
stem cells. As a corollary, the solution of the stem cell issue could be a dispositive factor
in the abortion debate, which has pre-dated the stem cell cloning issue, because of the
intertwined interests and conflicts.
This note seeks an alternate approach to the current trend in the United States,
where Congress is currently seeking to define an embryo as a human life and worthy of
protection.

II. Background of the Human Embryonic Stem Cell Debate
In November. 1998, research groups headed by James Thomson of the
University of Wisconsin and John Gearhart of Johns Hopkins University independently
This
announced that the , succeeded in isolating human embryonic stem cells."
discovery has fueled the advancement of regenerative medicine, leading researchers to
believe that stem cells may be used to cure many diseases, including: bone marrow
cancer, diabetes, Parkinson's. Alzheimer's. Huntington's. cirrhosis of the liver, heart
disease, paralysis from spinal cord injuries, circulatory deficiencies, osteoporosis,
emphysema. rheumatoid arthritis, macular degeneration of the retina, and extensive
burns.' 2 Also, stem cells may provide a means of performing organ transplants without

8 See, 149 CONG. REC. H1397 at 1398 (daily ed. Feb. 27, 2003) (statement of Rep. McGovern
arguing that Human Cloning Prohibition Act of 2003. will is not about making it illegal to clone a
human being: rather. it is about outlawing cutting-edge research that could one day save and improve
lives).
''Id. Mr. McGovern further argues that "[congress] should not put up a roadblock to close this

promising avenue of research."'
'0 Sheryl Gay Stolberg. Resen,ed Scientist Createsan Uproarwith His Work on Stem Cells. N.Y.

TIMES. July 10. 2001. at A l. Embryonic stem cells have the potential to morph into many different
kinds of cells while adult stem cells cannot.
" Sheryl Gay Stolberg, stpra note 10. Dr. Thomson turned the scientific world on its ear with the
announcement that he had isolated human embryonic cells. In isolating embryonic stem cells, Dr.
Thomson. extracted stem cells from a newly formed embryo. thus segregating embryonic stem cells
from the other matter in the nucleus. This was the first such human isolation in the world.
12 See. ANN A. KIESSLING & SCOTT ANDERSON. HUMAN EMBRYONIC STEM CELLS: AN

INTRODUCTION TO THE SCIENCE AND THERAPEUTIC POTENTIAL. at 158-78 (2003). Parkinson's

disease, which affects the neural cells in the substantial nigra region of the brain that release
dopamine. may be treated and or cured by replacing dead brain cells with stem cells that integrate
themselves seamlessly with the brain. Id. at 158. Alzheimer's disease, which affecting four million
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3
the danger of rejection.' The goals for this research are astonishing because embryonic
stem cell research may eventually lead to therapies that could be used to treat diseases
14
Dramatic experiments have been
that afflict approximately 128 million Americans.
may be effective in promoting
cell
therapy
stem
theory
that
conducted to support the
5
organ repair." For example in 2001, a team ran by Piero Anversa and Donald Orlic used
"purified" adult stem cells which were harvested from bone marrow in mice and were
6
injected directly into the damaged hearts of mice. 1 These cells, instead of creating blood
cells as normal marrow cells do, morphed into heart muscle cells and demonstrated, for
7
the first time. that injected stem cells can produce new heart tissue.' The results of this
experiment were even more astonishing because the stem cells were not originally
8
Other experiments such as this have furthered the hopes of
derived from the heart.'
many in the scientific community that stem cell research will provide the important step
19
toward new treatments for current incurable injuries and diseases.

Americans today and thai figure is expected to triple in the next four decades, attacks all areas of the
brain. Id. at 163. Stem cells that could migrate into all areas of the brain that were damaged and
integrate into the damaged area of neurons could be a potential cure. Id. Spinal Cord injuries could
be reconnected with stem cells, as in experiments that have been conducted on mice where their
spinal cords were severed. Id. at 166. After injecting the mice with stem cells some mice recovered
some of their mobility and coordination. Id.
13RONALD MUNSON. RAISING THE DEAD: ORGAN TRANSPLANTS. ETHICS AND SOCIETY 238. 249

(2002). Stem cells are less likely to trigger rejection; however the threat that the human body's
immune system could reject the stem cell is still present. To control such threat patients would have
to be treated with the same immunosuppressive drugs used to prevent organ rejection. See also,
Heather Timmons. sttpra note I (explaining that without the use of therapeutic cloning scientists
would be limited to working with existing stem cells, which are in most cases byproducts of in vitro
fertilization and may be rejected by the patient). E.g., Samantha Halliday. A Comparative Approach
to the Regulation 01Human Enzbryonit' Stem Cell Research inEurope. Med. L. R.. at 40 (March
2004).
14The United States President's Embryonic Stem Cell Research Policy, Fact Sheet. White House.
Office of the Press Secretary. August 9. 2001. available at
http://www.whitehouse.gov/news/releases/2001/08/20010809-I .html. While stating that stem cell
research can help 128 million people by "replacing destroyed dopamine-secreting neurons in a
Parkinson's patient's brain: transplanting insulin-producing pancreatic beta cells in diabetic patients:
and infusing cardiac muscle cells in a heart damaged by myocardial infarction" the President still
decided to limit federal funding and chill the furtherance of the research.
5See generally. ANN A. KIESSLING & SCOTT ANDERSON. supra note 12. See. e.g.. RONALD
MUNSON. supra note 13, at 238-43 (noting that one day we can grow organs outside the body. with
the exact DNA makeup of the patient, for treatments of various diseases).
16RONALD MUNSON. supra note 13. at 246. The stem cells in the experiment were harvested from
bone marrow. injected with a fluorescent dye to keep track of them and injected into the deliberately
damaged hearts of mice.
17Id.
''

Id.

"'Transplant News, Dec. 9. 2002. New Evidence that Embryonic Stem Cells May Aid Diabetics
Called 'Significant Advance' (noting a recent experiment where embryonic stem cells were turned
into insulin-producing tissue that kept diabetic mice alive that could provide a significant step
toward scientists treating diabetes).
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These scientific discoveries were met with both large support and tremendous
condemnation. 20 The supporters hailed the findings as the future eradication of the
plagues of the world and believe that the realization of this research is the most important
2
goal in the long systematic process of trial and error along the way. ' The opponents
were morally and ethically disgusted at the thought of destroying embryos for researching
22
The opponents'
a possible avenue of future medical treatments to today's ills.
argument, which attempts to make it unethical or immoral to destroy an embryo, through
the "personalization" of the embryo, also opens the door for proponents and opponents
of the abortion issue, giving both sides an opportunity to re-classify the status of the
embryo in the context of abortion.

A.

Science and History
Cloning

of Stem Cell Research and Therapeutic

The term "stem cell" is defined as a cell that can 'renew itself,' i.e. stem cells
serve as a "normal reservoir" for the generation of new cells when needed to replace
24
adult
There have been four (4) groups of stem cells identified:
damaged or dying cells.
25
stem cells, fetal stem cells, embryonic stem cells, and nuclear transplant stem cells.
Adult stem cells are present in some human tissues and organs. 26 These tissues
2
and organs continue to maintain a population of stem cells throughout their lives.- Adult

20See generallv. Sheryl Gay Stolberg. supra note 10. at A] 2. The scientific community hailed the
discovery as a miracle, and the religious community, including Pope John Paul IIdenounced the
discovery' as immoral.
'2 See. John C. Fletcher. NBAC's Argunents on Embryo Research: Strenigths and Weaknesses. in
THE HUMAN EMBRYONIC STEM CELL DEBATE 61. 61-66 (Suzanne Holland et al. eds.. 2001).
22 Id.

23See generally. Janet L. Dolgin. Embryonic Discourse: Abortion. Stem Cells and Cloning. 19
Issues L. & Med. 203 (2004). Pro-life supporters are often joined by the anti-therapeutic cloning
advocates because they both seek to foster a definition that human life starts at conception and
therefore any destruction of an embryo in a womb or in a Petri dish is murder. Pro-choice supporters
find themselves on the same side of the fence as stem cell research proponents. not because they
seek to define the status of an embryo. but a definition that pro-life supporters advocate would be
fatal to their cause.
24Thomas B. Okarma. Hionan EnibronicStem Cells: A Prinmer on the Technology and its Medical
Applications. in THE HUMAN EMBRYONIC STEM CELL DEBATE 3. 4 (Suzanne Holland et al. eds..
2001 ). Stem cells, in some organs with self-renewal capability. are capable of creating new cells to
replace lost or damaged ones.
2 ANN A. K1ESSLING & SCOTT ANDERSON. s pra note 12, at 4. Nuclear transplant cells are derived
from eggs stimulated to divide following a complete exchange of genetic information, and the
significant first step in the process related to animal cloning (i.e. Dolly the Sheep) and embryonic
stem cell cloning.
26ANN A. KIESSLING & SCOTT ANDERSON. supra note 12. at 4. Some examples of tissues and
organs that maintain levels of adult stem cells include bone marrow, blood vessels, testicles, stomach
lining and intestinal tissue. See also. Thomas B. Okarma. suipra note 24. at 5 (noting that most stem
cells have only a limited potential to form certain cells, for example hematopoietic stem cells can
produce only blood cells, skin stem cells can produce only skin cells, and so on). However. the
exception to this restriction is the embryonic stem cell which gives rise to any type of cell. Id.
2' ANN A. KIESSLING & SCOTT ANDERSON. smpra note 12. at 4.
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stem cells give rise to those specific cell types in which they are found, and cannot
2
produce any other type of cell. - This restrictive nature creates a need for new sources of
tissues and organs that do not maintain stem
stem cells, besides adult stem cells because
29
cell reservoirs cannot repair themselves.
Human embryonic stem cells are "master cells" and are able to develop into
3
The term for this metamorphic characteristic is
almost any cell in the human body.
"pluripotentiality.''
In 1998, James Thomson isolated cells from the inner cell mass of
an early human embryo, called the blastocyst, developing the first human embryonic stem
32
Sources for stem cells of this kind include: one week old embryos
cell line.
(blastocysts) created via in vitro fertilization (IVF); five to nine week old embryos or
fetuses obtained through elective abortion; embryos created through IVF for research
purposes; embryos created through cloning or somatic cell nuclear transfer (SCNT): and
3
Human embryonic stem
adult tissues such as umbilical cord blood, or bone marrow)
to
have
a greater ability to be
embryo are believed
cells found in an early stage 34
pluripotent than adult stem cells.
To create embryonic stem cells for research, a stem cell line must be created
3
from the inner cell mass of a week-old embryo. 5 If they are cultured properly, as Dr.
Thomson first discovered, embryonic stem cells can grow and divide indefinitely, and are
36
These colonies of cells can go on with
often labeled "immortal cells" by scientists.
unlimited potential of producing more and more stem cells, creating a bank where stem
37
There are
cells can be available virtually off the shelf in whatever numbers are needed.
currently 64 existing different human embryonic stem cell lines that have been developed
from excess embryos created for IVF. These existing lines are used in approximately one
21Id. Adult stem cells are not controversial and full federal funding is available for scientists wishing
to research such cells. Scientists have not found a way to coax adult stem cells in morphing into
other types of cells from which they where originally harvested. For this reason adult stem cells are
believe not to have the potential that embryonic stem cells are believed to have.
2,Id. at 5. Some examples of tissues that are deficient in stem cells include brain, heart, spinal cord.
eye. and kidney.
'oRONALD MUNSON. stqra note 13, at 248.
31ANN A. KIESSLING. suplra note 12. at 9. Pluripotentiality is the reason why scientists are so eager
to work with embryonic stem cells and not adult stem cells.
'2 Sheryl Gay Stolberg, supra note 10. at A12.
33Diane T. Duffy. Almanac ?f Polic. and Issues. Congressional Research Service. June 12. 2002.
available at http://www.policvalmanac.or2/health/archive/crs stem cell.shtml.
- The United States President's Embryonic Stem Cell Research Policy. Fact Sheet. supra note 14.
See also. Thomas B. Okama, supra note 25. at 5 (the limited potential of adult stem cells is in stark
contrast to embryonic stem cells that can morph into a number of different cells and therefore why
the discovery of embryonic stem cells is biggest breakthroughs in biomedicine).
35The United States President's Embryonic Stem Cell Research Policy. Fact Sheet, sijra note 14.
After a week cells have not developed into any distinctive form. Only after fourteen days is there any
significant sign that the cells will form a fetus.
36RONALD MUNSON, supra note 13. at 246 (embryonic stem cells have continuously divided for two
years without losing their regenerative ability). This is a stark contrast to adult stem cells. When
adult stem cells are cultured in a laboratory the cells eventually cease dividing and no longer retain
the ability to self-renew. See also. Thomas B. Okarma. sujpra note 24. at 5.
37James A. Thomson. Human Embrvonic Stent Cells, in THE HUMAN EMBRYONIC DEBATE 15. 15
(Suzanne Holland et al. eds.. 2001). Human embryonic stem cells are immortal and have an
unlimited developmental potential to form cells raging from muscle to nerve cells to be used in any
transplantation process ranging from heart disease to Parkinson's disease.
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dozen laboratories around the world. 3 However. the sixty-four stem cell lines allocated
by the Bush doctrine for stem cell research are no longer adequate because
most have
39
been contaminated by mice cells, leaving only eleven to twenty lines left.
Stem cells, like other cells, have a probability of rejection by a recipient's
immune system 1 Scientists believe that one of the better ways of getting around this
problem is to use a person's own embryonic stem cells.4 1 By fusing an individual's body
cell with an eg, cell that has had its nucleus removed, a new blastocyst is formed. Embryonic stem cells may then be removed from the inner-cell mass after a period of
some growth.43 These recovered cells are genetically identical with the person who
contributed the original DNA (body cell), and can be injected back into that person
without fear of a negative immune system response." This process is called "therapeutic
cloning," - and
has fueled much debate and discourse among ethicists and the religious
46
community.

B.

Legal and Ethical Issues Regarding Stem Cell Research and
Cloning

Controversy surrounds the derivation of stem cells from human embryos and
fetuses because the embryo is destroyed in the removal process in order to derive or
extract the stem cells found within the embryo 7 The consequential loss of the embryo in
the cell removal process is at the core of the ethical debate4.
Three (3) exclusive views on the status of the human embryo currently exist:
(1)an embryo is a clump of cells that, although it contains all the genetic information
needed to develop into a human, has no special moral status: (2) because an embryo has
the potential to develop into a human, it deserves to be treated with respect: and (3) an

38The United States President's Embryonic Stem Cell Research Policy, Fact Sheet. supra note 14.
Current laboratories that use these 64 stem cell lines include the United States. Australia, India.
Israel. and Sweden. As more countries pass anti-cloning measures, they too will tap into the stem
cell lines located in the United States and the United Kingdom.

3,Senator John Kerry. United States Presidential Debate in St. Louis. Missouri (Oct. 8. 2004).
4)RONALD MUNSON. supra note 13. at 249. The probability of rejection is not as likely as a whole

organ transplant. but the possibility is still a risk.

41Heather Timmons. stqpra
note 1.See also. James A. Thomson. supqra note 37. at 23 (admitting

nuclear transfer technology is the most effective but most controversial solution to prevent rejection
by a patient's immune system). The ethical controversy would greatly diminish only if it was
possible to derive human embryonic stem cells from a source other than an embryo, but today that is
no possible. Id. at 24
42RONALD MUNSON. supra note 13. at 249.
43Id.
4RONALD MUNSON, supra note 13. at 249.
45Heather Timmons. supra note 1.
6 Id.
17See. Thomas B. Okarma. supra note 37. at It (noting that stem cell development and use for
human therapeutic purposes will depend not only on safety and efficacy. but the acceptability of
society at large as well).
" Id. at 24.
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embryo is a human from the moment an egg and sperm unite and thus has the same claim
to life as any other person.49
Holders of the first view have no problem destroying embryos to acquire stem
cells because they see nothing morally special about embryos, and see no reason not to
treat them in the casual way we treat other biological products such as a kidney or a
culture of heart cells.5 Those that follow the second view acknowledge the potential of
embryos to develop into a human as a relevant characteristic of embryos, and that entitles
embryos to be treated with a profound respect. but does not necessarily encompass the
full legal and moral rights inherent to individuals. 51 For example, embryos should not be
produced or destroyed for trivial purposes. However, under this point of view, a couple's
need to rely on IVF to have a child and the discovery of cures that may save lives are
52
worthwhile goals and legitimate reasons for the creation and destruction of embryos.
The third and last view considers an embryo in the same moral standing as any other
person and equates the destruction of an embryo with homicide. 53 Those that advocate
this view claim that the human embryo is the "tiniest of human beings" and deserves
protection from scientists who would kill in the name of medicine. 54 Holders of this third
point of view usually are pro-life advocates and equate the dispute surrounding stem cells
with the debate surrounding abortion. 55 This view "personalizes" the embryo and views
its destruction a "killing." 56 Proponents of pro-choice must reject such a view because
the "personalization" of the embryo invalidates their policy argument supporting
abortion, in that their autonomous choice outweighs the interest of the unborn fetus in the
early stages of pregnancy. 57 Pro-Life opposition is one of the sources of the tremendous
pressure to restrict stem-cell research. 58 This view is shared by inter alia, the Catholic
4"RONALD MUNSON. supra note 13. at 255-56.
5"RONALD MUNSON, supra note 13. at 256. Generally those that hold this view are the scientists that

are quick to destroy embryos for the furtherance of embryonic stem cell research.
51Karen Lebacqz. On the Elusive Nature of Respect. in THE HUMAN EMBRYONIC

STEM CELL

DEBATE 149. 149 (Suzanne Holland et al. eds., 2001).
12 RONALD MUNSON. suqpra note 13. at 256.
53RONALD MUNSON. supra note 13, at 257.
54 Ted Peters. Embryonic Stem Cells and the Theology of Dignity. in THE HUMAN EMBRYONIC STEM
CELL DEBATE 127. 129 (Suzanne Holland et al. eds., 2001) (noting the philosophy of the
organization Do No Harm: The Coalition of Americans for Research Ethics that lobbies against
United States govemment-funded research that destroys human embryos).
5 RONALD MUNSON, supra note 13, at 257.
56id.
57See. Roe v. Wade, 410 U.S. 113 (1973). The Court did not define the status of the fetus (embryo)

explicitly: however, the Court meticulously balanced the interests of the pregnant mother against
those of the developing embryo. Id. at 159-63 (where the Court stated "[A] pregnant woman cannot
be isolated in her privacy. She carries an embryo and. later, a fetus, if one accepts the medical
definitions of the developing young in the human uterus...As we have intimated above, it is
reasonable and appropriate for a State to decide that at some point in time another interest that of
health of the mother or that of potential human life. becomes significantly involved. The woman's
privacy is no longer sole and any right of privacy she possesses must be measured accordingly.. We
need not resolve the difficult question of when life begins... A state [has) an important and
legitimate interest in preserving and protecting the health of the pregnant wonian...and has still
another important and legitimate interest in protecting the potentiality of human life. These interests
are separate and distinct. Each grows in substantiality as the woman approaches term and. at a point
during pregnancy. each becomes compelling"
58The United States President's Embryonic Stein Cell Research Policy. Fact Sheet. suqpra note 14.
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Church, the
59 President of the United States, George W. Bush, and a majority of our
Congress.
The Catholic Church has shifted their view from the Augustinian view, that
ensoulment' occurs at forty days after conception, to its modem view that a fetus obtains
its soul at conception. 6 1' After this change. the Church has classified all termination of
pregnancy as murder. 6' President George W. Bush shares the same type of philosophy,
however, in a more moderate sense. When discussing embryonic stem cell research, the
President refers to the research as "destroying a life, to try and save others." 6 2 In support
of his moral point of view, the President has decreed that - "no taxpayer dollars will fund
embryonic destruction.
The President has also stated that "even as the science
develops, this principle will not change." and "neither unexpected scientific
breakthroughs
nor unanticipated research problems" would cause a reversal of this
64
policy.
In sum, the argument for doing embryo research is that it promises to reduce
human suffering and disease, while the argument against using embryos for research is
that embryos have the moral 6status of people, and thus should not be destroyed, no matter
how great the human benefit. -

III. Embryonic Stem Cell Research in the United Kingdom: The Purported
World Leader
In the UK. the regulation of research on human embryos is governed by the
Human Fertilisation and Embryology Act of 1990 which primarily regulates IVF and the
creation, use, storage and disposal of embryos formed by its means." 6 The Human
Fertilisation and Embryology Act established the Human Fertilisation and Embryology

5, The United States Health & Human Services' Embryonic Stem Cell Research Policy. Fact Sheet,
HHS Press Office. July 14. 2004. available at
http://www.hhs.gov/news/press/2004pres/20040714b.html.
""See. Janet L. Dolgin, supra note 23. at 218-19 (citing John T. Noonan. Jr.. An Almost Absolute
Value in History, in THE MORALITY OF ABORTION: LEGAL AND HISTORICAL PERSPECTIVES 38. 38-

39 (John T. Noonan. Jr., ed.. 1970) that the Augustinian view was held by Thomas Aquinas and
Popes Innocent III and Gregory XIII. This view was held until Apostolicace Sedis. Pius IX. who
redrafted the Church's initiatives concerning excommunication of those aborting their children. Pius
IX omitted previous language relating to past beliefs on the temporal 'ensoulment' of fetuses).
61lId.

62The President of the United States George W. Bush. The United States Presidential Debate in St.
Louis. Missouri (Oct. 8. 2004).
63See. The United States President's Embryonic Stem Cell Research Policy. Fact Sheet. supra note
14. This is the balancing test that the President used to reach his decision regarding his new stem cell
policy.
6" The United States Health & Human Services' Embryonic Stem Cell Research Policy, Fact Sheet.
supra note 59. Contrasting this language with the President's language from his address it is hard to
imagine how the President would reconcile his moral statements against any real results stem cell
research might produce.
63Erik Parens. On the Ethics and Politics of Eitbrvonic"Stem Cell Research. in THE HUMAN
EMBRYONIC DEBATE 37. 40 (Suzanne Holland et al.. 2001).
'6 Human Ferilisation and Embryology Act. 1990. Ch.37, s. 3 (Eng.).
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Authority (HFEA) 7 to regulate the creation and use of human embryos outside the
body. 68 When the Human Fertilisation and Embryology Act was enacted. the only
known way of producing an embryo was by fertilization. 69 However, since the
introduction of the Human Fertilisation and Embryology Act. scientists had developed a
method of creating an embryo that did not involve fertilization, but instead involved
introducing a nucleus, taken from an adult human, into an unfertilized egg. 70 According
to the Human Fertilisation and Embryology Act, embryo research may only be conducted
legally with a license, up to the formation of the primitive streak, 7' which is understood
to occur no later than fourteen days after the mixing of the gametes. 72
An important feature of embryo research in the United Kingdom is that the
Human Fertilisation and Embryology Act allows research to be conducted upon embryos
created specifically for the purpose of embryonic stem cell research. Within the
European Union, the United Kingdom is currently the only jurisdiction that allows the
creation of embryos for the sole purpose of research. A significant reason why the
United Kingdom has not signed the European Bioethics Convention is the Human
Fertilisation and Embryology Act's allowance of creating embryos specifically for
research purposes.73 The UK's refusal to sign the European Ethics Convention or its own
liberal policies relating to embryonic research does not evince a general disrespect for the
value of the embryo by the United Kingdom. The Act allows the creation of embryos, for
research purposes, provided that the embryo does not survive past the formation of the
primitive streak.74 The decision to limit the creation of embryos to fourteen days. for
research purposes is a pragmatic decision.7 5 The fourteen-day limit is significant because
a woman is considered to be pregnant at that point. Implantation is presumed to have
occurred fourteen days after conception. 76 Further, by the fourteenth day, the primitive
streak, which is the precursor to the spine, has developed. It is at this stage that the
embryo can be regarded as an identifiable individual with a cephalic, caudal, dorsal, and

67Human Fertilisation and Embryology Act. 1990, Ch.37, s. 5 (Eng.).

See also, Human Fetilisation
and Embryology Act. 1990. c. 37. Long Title (Eng.). The Act states that its goals are "to make [a]
provision in connection with human embryos and any subsequent development of such embryos; to
prohibit certain practices in connection with embryos and gametes: to establish a Human
Fenilisation and Embryology Authority..."
( Human Fertilisation and Embryology Act. 1990. c. 37. s. 3 (Eng.).
6"See. Human Fertilisation and Embryology Act. 1990. Ch. 37, s. I (Eng.) (Defining "embryo" as "a

live human embryo" where fertilization is complete").

70See. ANN A. KIESSLING & ScoTT ANDERSON. sttpra note 12. at 12. This is the process scientists
believe can clone a human being and half the process that would allow stem cells to be used for
therapeutic cloning.
7' ANN A. KIEsSLING & SCOTT ANDERSON. supra note 12. at lI t. The primitive streak appears

during the third week. The appearance of the primitive streak, which creates two bulging regions
with a depression between them, defines the orientation of the embryo.
72Human Fetilisation and Embryology Act, 1990. Ch. 37. s. 3 (Eng.) § 3-4. See, WEBSTER'S NEW
"
WORLD DICTIONARY 573 (2 dCollege ed.) defining a gamete as a reproductive cell that is haploid
and can unite with another gamete to form a cell that develops into a new individual.
73Samantha Halliday. supra note 13.
7' Human Fertilisation and Embryology Act. 1990. Ch. 37. s. 3 (Eng.).
75Samantha Halliday, supra note 13 (noting that some considerations included a variety of
milestones in embryonic/fetal development as the upper-limit for research, ranging from conception.
to the onset of the embryo's ability to feel pain).
76Id.
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ventral region. 77 The UK's respect for the embryo is further demonstrated by the
requirement that the HFEA be satisfied that the use of created embryos are necessary for
the proposed research and that research may only be licensed for certain purposes. Thus
reflecting the UK's belief that embryos should not be arbitrarily used as research objects
and that embryonic creation should only be sanctioned for specific types of research. 78
Only recently has the United Kingdom provided licenses to their researchers to
create human embryonic clones for the purposes of research.7 9 This starkly contrasts
both the United States', and the French Parliament view, that all human cloning is banned
regardless of the purpose.81 In the UK. Newcastle Fertility Clinic won the first human
experimental cloning license, and has started their experiments. 8' The research, however,
does not proceed without strict guidelines. HFEA monitors the progress of the
researchers while inspecting that none deviate from the regulations set forth by the
agency. 82 This controlled but encouraging atmosphere is enticing to the scientists who
are eager to move their work to the United Kingdom. Some American researchers cite
their increasing frustration at the prospects of federal funding as their main reason for
relocation . 3 Therefore, the guidelines that the United Kingdom has set forth has not only
provided a productive medium in which to conduct stem cell research, but also has acted
as an attractant to the world's best minds seeking to work in the stem cell capital of the
world.

IV. Current Status of US Law: Restrictive to the Point of Prohibition
Recently. there has been a trend in the United States toward the restriction of
embryonic stem cell research.8 4 From executive orders to legislative bills, the Federal
government has sought to balance the interests of society, a possible cure for many fatal
77ANN A. KIESSLING & SCOTT ANDERSON. supra note

12. at I I - 13 (noting that the appearance of
the primitive streak defines the orientation of the developing embryo).
7' Human Fertilisation and Embryology (Research Purposes) regulations 2001. SI 188. s. 2 (Eng.)
(stating that license may be issued for the purpose of "increasing knowledge about the development
of embryos: increasing knowledge about serious disease, or enabling any such knowledge to be
applied in developing treatments for serious disease). See also, e.g.. Samantha Halliday. supra note
73.
71See. Heather Timmons. supra note 1.The United Kingdom's first license to use cloning
techniques to generate a human embryo to produce stem cells was Aug. 1I. 2004.
80 Id.

81Stephen S. Hall. English Lab Ready io Clone EnibrosJbrStem Cells. N.Y. TIMES. Oct. 12. 2004,
at F2. Citing that within weeks of the article the clinic and its researchers would be ready to start
their experiments upon cloned human embryos derived from unfertilized eggs donated by in vetro
reproduction therapy women.
82Transplant News. Mar. 15. 2002, UK Awards 2 Groups Licenses to Begin Stem Cell research on
Human Embryos. HFEA's licensing committee gives "careful consideration to the scientific,
medical, and ethical issues of the applications and scrutinize the arrangements for obtaining
informed consent from the people donating embryos." Research projects are also "subject to close
monitoring and scrutiny."
13See. Marketletter. supra note 4 (Quoting Roger Pederson of the University of California at San
Francisco. who moved to Cambridge in Sept. 2001).
" See generally. Marketletter. supra note 4 (explaining that the US has banned embryonic stem cell
research except on the remaining 64 cell lines and thus regulated all new progress to the UK).
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and serious diseases, with that of the interests of a potential human life. While admitting
the importance of furthering embryonic stem cell research, some officials have
continually set policies that have restricted federal money from being distributed to those
scientists who created additional lines of embryos, while others are planning to
implement laws that would make therapeutic cloning, even for research purposes, a crime
punishable by incarceration. 55 The war cry for those opposing embryonic stem cell
research is that the embryo is a human life at conception and, therefore, any destruction
of an embryo is a killing.86 This philosophy is completely at odds with the practices of
the United Kingdom, where the debate is not centered on the propriety of the act of
creating an embryo, but is aimed at a general mistrust for scientists that would take it too
far. While the United Kingdom's fear is harbored by many in the United States, the main
topic of debate in the United States is the status of embryo creation and destruction for
the furtherance of stem cell research.87 By concentrating on the act and pondering the
moral and ethical dilemmas, we have lost the forest for the trees, and are now trapped
between a "green" and "red" light. 88

C.

Executive Actions Regarding Stem Cell Research

On August 9. 2001, President Bush announced that, after reviewing the stem cell
research policy of the former administration, his administration would only allow a
limited quantity of human embryonic stem cell research to be federally funded. 89 This
new policy commanded that federal funds may only be used for research on only the 64
existing stem cell lines. 9" The rationale for allowing the 64 stem cell lines to being
eligible for federal funding was that the embryos. from which the existing stem cell lines
were created, had been destroyed previously and cannot develop into human beings. 9
Under this rationale policy, the National Institute of Health (NIH). as the Federal
government's leading biomedical research organization. implemented the President's new
85The Human Prohibition Act of 2003 Sec. 302 (c).
H.R. 534 108th Cong. (2003) provides a
criminal penalty of imprisonment not more than 10 year, and or a fine of atleast $1.000.000.
6 RONALD MUNSON.s pra note 13. at 257.
87See. 149 CONG. REC. H 1397, at 1397 (statement of Rep. Wyrick arguing that "Research cloning
would contradict the most fundamental principle of medical ethics. that no human life should be
exploited or extinguished for the benefit of another... [alnything other than a total ban on human
cloning would be virtually impossible to enforce").
88By "green" this author argues toproceed and further the scientific research needed to obtain the
cures sought from stem cells, while a "red" light or rejection of all cloning projects that require
Federal capital with a caveat that these acts could be criminal in the future. This middle or "yellow
light" has kept the United States at a perpetual crawl. and sent mixed messages to those scientists
conducting embryonic stem cell research and those that will be entering the field in years to come.
Today's brilliant minds are handcuffed while tomorrows are discouraged by threat of future criminal
sanctions if they were to partake in cloning embryos.
8')President George W. Bush. Address to the Nation on Stem Cell Research (Aug. 9. 2001). in37
Pub. Papers of the Pres. § 32 (Aug. 13. 2001). at 1.This was after an eight month review of the
previous administration's policy regarding stem cell research.
,%'
The United States President's Embryonic Stem Cell Research Policy. Fact Sheet. supra note 14.
Any research on stem cell lines created after August 2001 would be unfunded by the federal
government. but could be conducted strictly by the private sector.
"' President George W. Bush Address. supra note 89.
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policy. The NIH funds research scientists to conduct stem cell research, but will only
consider applications for funding if the policy's standards are met. 92 The NIH standards
require that any new research is preformed on (1) existing stem cell lines that were
derived with the informed consent of the donors. (2) from excess embryos created solely
for reproductive purposes and (3) without any financial inducements to the donors. 93 The
President's policy mandates that no federal funds will be allocated for the derivation or
use of stem cell lines derived from newly destroyed embryos, the creation of any human
embryos for research purposes, or cloning of human embryos for any purposes. 94 To this
end, the NIH has created a list of entities that have developed stem cells lines that meet
the President's criteria and are eligible for federal funding. 95 The President also stated
that the government will spend $250 million on research involving stem cells from other
sources e. g., umbilical cord, placenta, adult and animal tissues derivations. 96 The
on whether scientists will receive federal
President's policy is the controlling regulation
97
funding for their research on stem cells.

D.

Federal Legislative Actions Restricting Stem Cell Research

Federal Congressional law also prohibits federal funding of human embryo
research. 98 The original congressional ban stated that federal funds can not be used for
the creation of a human embryo(s) for research purposes or for research in which a
human embryo(s) are destroyed, discarded, or knowingly subjected to risk of injury or
death greater than that allowed for research on fetuses under the guidelines of 42 U.S.C. §
289g(b). 99 Recent developments which enable the isolation of human embryonic stem
cells and subsequent coaxing them into specialized cells created a split in Congress.""'
Some congressional leaders believe that the legislature should proscribe such research.
while others support both the President's position and the funding of such research.""
NIH funding guidelines were finalized in August of 2000 for stem cell
research.1 2 Funding, however, was not granted to any funding applications because, six

92President's Embryonic Stem Cell Research Policy, Fact Sheet. supra note 14.
"3President's Embryonic Stem Cell Research Policy. Fact Sheet. supra note 14.
94President's Embryonic Stem Cell Research Policy. Fact Sheet. supra note 14. All human cloning
practices for all purposes are therefore out of the scope of federal funds.
"5 NIH Human Embryonic Stem Cell Registry. available at
http://stemcells.nih.gov/research/registry/PDFs/Registry.pdf.
,16President George W. Bush Address, supra note 89.
97Diane T. Duffy. Almanac of Policy and Issues. supra note 33: President George W.Bush's
Address. supra note 89. at I.
' Balanced Budget Downpayment Act of 1996. Pub. L. No.104-99 § 128. 110 Stat. 26. 34 (1996).
9Id.
10"These are human pluripotent cells, discussed supra in part I sect. A.
"ISee generally. 149 CONG. REC. H 1397 (debating for and against the restriction of embryonic stem

cell research).
'02National Institutes of Health Guidelines for Research Using Human Pluripotent Stem Cells, 65
Fed. Reg. 51976 (2000).
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months later when President Bush took office, he asked to review the NIH 3policies for
federal funding stem cell research and subsequently imposed his new policy."
Congressional interest in stem cell research has not subsided since the
implementation of the President's plan. In July, The Human Cloning Prohibition Act of
2001 was introduced as criminalizing human cloning but favored stem cell research.""
The bill prohibited any person or entity from performing or attempting to perform human
cloning, and also prohibited shipping. receiving or importing an embryo produced by
human cloning or a derived product. 115 This bill was referred to as the Cloning Bill and
would ban the process of human cloning called SCNT when used for reproductive
purposes as well as for research and therapeutic uses; it would, therefore, restrict stem
cell research."" The Cloning Bill was approved by voice vote by the House Judiciary
Subcommittee on Crime on July 19, 2001, approved by the full committee on July 24,
2001. and passed on July 31, 2001.'07 The Cloning Bill, however restrictive on stem cell
research, received praise and recognition from President Bush and his administration.18
In 2003, during the 108' h Congress. four separate bills, each with there own
effect on stem cell research, were circulated. The bills were: (1) The Human Cloning
Prohibition Act of 2003, (2) The Prohibition against Expenditure of Federal Funds for
Research on Cloning Humans, (3) The Human Cloning Prevention Act of 2003, and (4)
The Cloning Prohibition Act of 2003. Of these four proposed bills, only the Human
Cloning Prohibition Act of 2003 has been passed by the House. "9

1.

Human Cloning Prohibition Act of 2003

The Human Cloning Prohibition Act of 2003 (HCPA) is the reinvigoration of
the Cloning Bill of 2001, in as much as the language of the statute is exactly the same as
that of the Prohibition Act of 2001."" The HCPA amends the Federal criminal code to
prohibit any person or entity. in or affecting interstate commerce, from knowingly: (1)
performing or attempting to perform human cloning; (2) participating in such an attempt;
(3) shipping or receiving an embryo produced by human cloning or any product derived
from such embryo: or (4) importing such an embryo or derived product."' The HCPA
sets forth criminal and civil penalties for violations of these new rules.1' 2 Even though
103Diane T. Duffy, supra note 33. All applications for federal funding were put on hold until then
newly elected President George W. Bush could reevaluate the current policies for granting federal
monies for stem cell research.
"w The Human Cloning Prohibition Act of 2001. H.R. 2505. 106th Cong. (2001).
105Id.
'06Diane T. Duffy, st pra note 33.
107id.

1" President George W. Bush. Remarks by the President on Human Cloning Legislation (April 10.
2002) available at htp://www.whitehouse.gov/news/releases!2002/()4/20020410-4.liml.
1 See. 149 CONG. REC. H1397 (2003) (The Human Cloning Prohibition Act of 2003, passed by a
vote of 241 - 155).
11oSee. The Human Cloning Prohibition Act of 2003. H.R. 534 108th Cong. (2003). This Act was
introduced by Representative David J. Welton. who was the original sponsor to the Cloning Bill of
2001. Compare Human Cloning Prohibition Act of 2001. supra note 104.
1 Human Prohibition Act of 2003. sltlra note I10.
11-Id.
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the HCPA provides that "nothing in this Bill restricts areas of scientific research.. not
specifically prohibited above, including research in the use of nuclear transfer or other
cloning techniques to produce molecules, DNA. cells other than human embryos, tissues,
organs, plants. or animals other
than humans," this language will restrict embryonic stem
3
cell research. nonetheless."

2.

Human Cloning Research Prohibition Act of 2003

The Human Cloning Research Prohibition Act (HCRPA) was introduced to

prohibit the expenditure of any federal capital to "conduct or support research on the
cloning of humans."'' 4 While this stated goal is consistent with the global initiative to
prohibit human cloning, the HCRPA adversely impacts therapeutic stem cell research
because it prohibits the transfer of a nucleus from one cell to another that has had its
nucleus removed and can further divide to produce an embryo."15 The HCRPA provides
for an agreement between the Director of the National Science Foundation and the
National Research Council in which the Director." 6 after five years of the enactment of

this bill, shall provide Congress with a report reviewing the impact of the bill upon
research and the Director's future recommendations for appropriate changes to the
HCRPA." 7 By allowing five years to go by, the effect of the HCRPA will be to severely
handcuff research scientists further and cost many individuals a chance at a potential cure
for their ills. 1is

3.

Human Cloning Prevention Act of 2003

The Human Cloning Prohibition Act' "9 (HPA) seeks to preclude any federal
agency from granting. contracting or paying any individual, business, company, or
organization that has engaged in human cloning.1'2 "'

Therapeutic embryonic stem cell

'3 149 CONG. REC. H1397. supra note 109. at 1398 (Representative McGovern arguing that the Act
will "close the door" of important research).
"14 See. The Human Cloning Research Prohibition Act, H.R. 916. 108th
Cong. (2003) (Introduced by
Mr. Steams from Florida. on February 25. 2003 and referred to the Committee on Science. the
Committee on Energy and Commerce. as well as the Judiciary Committee).
" See. The Human Cloning Research Prohibition Act § 2. supra note 114 (defining the prohibition

against human somatic cell transfer as transferring "the nucleus of a human somatic cell into an
oocyte
from which the nucleus has been removed' or rendered lifeless).
116
Id.
117See. The Human Cloning Research Prohibition Act § 3. stpra note 114.

1" See, Marketletter. Aug. 20. 2001. supra note 4 (Noting that President Bush's decision to limit

federal funding for embryonic stem cell research has placed roadblocks to medical progress. some
which will take years to overcome). By providing another obstacle, that scientists must clear.
Congress is further slowing the furtherance of medicine and the practical cost of these action is not
only time but lives as well.
"' See. The Human Cloning Prevention Act, H.R. 938. 108th Cong. (2003) introduced on February
26. 2003 by Mr. Paul. Representative from Texas and then referred to the Committee on Energy and

Commerce. See. 149 Cong. Rec. H1394 (daily ed. Feb. 26. 2003).
12"The Human Cloning Prevention Act § 2. s pra note 119.
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research falls into the purview of the HPA because the HPA defines human cloning at the
cellular level where any nuclear material is inserted into a cell whose nuclear material has
been removed. 2 1 The HPA prohibits any distribution of federal monies, for any purpose,
to any company or organization that invests or partakes in embryonic stem cell
research. 22 The impact of the HPA, therefore, would be to erect another obstacle in the
path of scientists looking to further their research on embryonic stem cells by pulling all
Federal dollars from companies and organizations that would or are engaging in

SCNT. 123 Companies that wish to invest in embryonic research, which also depend on
Federal funding for other research or subsidy will have to make a decision on which road
to take.
Additionally, the HPA will revoke a corporation's governmental contract if that
corporation plans to invest or partake in such research. Also, it is unclear if the HPA
would be applicable to international companies.' 24 If so, this will have a great impact
upon the United States' international business partners because federal money would
flow only to those companies and organizations not participating in embryonic stem cell
research. More importantly, the United Kingdom, the purported world leader in
embryonic stem cell research, who also has just started granting licenses for embryonic
cloning for research purposes, will be alienated from any Federal money contracts and
payments. This could create a rift between the United States and companies based in the
UK that both do business with the U.S. and invest in embryonic stem cell research.

4.

Cloning Prohibition Act of 2003

The Cloning Prohibition Act of 2003 (CPA) amends the Federal Food, Drug,
and Cosmetic Act to prohibit any person (including governmental entities) from using or
attempting to use human SCNT technology to initiate a pregnancy, or shipping, mailing,
25

transporting, or receiving such product knowing that it is intended for such use.,
Further, the CPA precludes from such prohibition the use of SCNT technology to clone
molecules. DNA. cells, tissues, or animals for research purposes.' 26 The CPA allows
research involving human SCNT technology to be conducted only if in accordance with
Federal standards governing the protection of human subjects, as well as registration
27
requirements for those who intend to perform human SCNT technology research.

Finally, the CPA directs the Secretary of Health and Human Services to request the
12
1 The Human Cloning Prevention Act §3. si pra note 119. The definition goes on to state that

human cloning is considered where an act produces a living organism at any stage of development.
This
extraneous language of 'any stage of development' would most certainly entail embryos.
22
id.
12 id.
1

The wording "any individual, business, institution. or organization that engages.. .or is under
common control with any individual. business, institution, organization..." suggests that it may. See.
The Human Cloning Prevention Act §2(a). supra note 119.
5
" The Cloning Prohibition Act of 2003. H.R. 801. 108th Cong. (2003) was introduced on February
13. 2003 by Representative James C. Greenwood and called the Greenwood Amendment. For a
debate comparing and contrasting the various Acts, see. 149 CONG. REC. H 1397 at 1397 (daily ed.
Feb. 27. 2003).
26The Cloning Prohibition Act of 2003. supra note 125.

127The Cloning Prohibition Act of 2003, stpra note 125.
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Institute of Medicine to enter into an agreement to conduct a study reviewing the current
state of knowledge about: the biological properties of stem cells obtained from embryos
and fetal and adult tissues; biological differences among such cells and the consequences
for research and medicine; and the ability of stem cells to generate neurons, heart, kidney,
28
blood, liver, and other tissues and the potential clinical uses of these tissues.

E.

State Legislative Actions

In an about face of the latest trends. citizens of California voted on November
29
Proposition 71
3. 2004 to create the California Institute for Regenerative Medicine.
also authorizes the institute to spend three (3) billion dollars over the next ten (10) years
3
for the furtherance of embryonic stem cell research.' " The annual amount to be spent on
3
the furtherance of stem cell research will be 300 million dollars.1 ' This is twelve times
the amount that the NIH spent in 2003 on research involving stem cells derived from
human embryos.' 32 The ballot measure was criticized as an unaffordable expense to
California's taxpayers: however the proponents of the bill cited the vast opportunity in
133
Small companies with small cash
the new industry for economic growth for the state.
of
the
United Kingdom, while tapping into
instead
to
California
easier
can
relocate
flows
the funds allocated to the newly created Institute. Proposition 71 also gives the talented
young minds in this country a reason to stay and apply their skills in the United States.
This ballot measure currently sidesteps the federal restriction on financing human
embryonic stem cell research, and was designed to make California the "stem cell center
of the world, not just the country."'134 However. if the HCPA is passed by the Senate and
signed into law the Proposition would be meaningless because the HCPA would make
Thus rendering, the
creating an embryo a crime, and would preempt the Proposition.'
newly created California Institute of Regenerative Medicine, a state-funded extension of
on the matter in favor of the states, in asserting states'
the NIH. A judicial response
36
rihts. seems unlikely.'
128Id.

12"
Andrew Pollack. Measure Passed. California Weighs its Future as a Stem Cell Epicenter. N.Y.
The ballot, called Proposition 71, creates an institute must like that in
TIMES. Nov. 4. 2004. at CI0.
the UK. however not on a national level as is in the UK.
136Andrew Pollack. supra note 129. The 300 million dollars annually for 10 years will be funded by
the sale of bonds.
131
Id.
632
Andrew Pollack. supra note 129. The National Institute of Health. in 2003. spent a mere 25
million on stem cell research derived from embryonic cells.
133
Andrew Pollack. supra note 129. The new industry of deriving therapeutic stem cells from human
embryos could possibly create hundreds of jobs in the state. as well as hundreds of millions of
dollars in patent royalties.
1'Andrew Pollack. supra note 129. Evan Snyder. director of the Stem Cell Biology Program at
Burnham Institute in San Diego. commented on Proposal 71 as making California the epicenter of
stem cell research.
135
Human Prohibition Act of 2003. stpra note 110.
13Raich v. Ashcroft, 352 F.3d 1222 (9' Cir. 2003) (holding that under the Supreme Court's recent
federalism precedents. the noncommercial intrastate activity in which two patients [who used
marijuana for medicinal purposes lawfully under California Proposition 215] were engaged did not
fall within Congress's constitutional authority to regulate interstate commerce). cert. granted. 124 S.
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V. Analyzing the Evolution Toward Favoring the Protection of the Fetus
The debate on the status of embryos has intensified because of the tremendous
promise that stem cell research offers. The stem cell debate, especially in the context of
cloning, directly impacts advocates, for and against, abortion. This merging of both
ideologies further intensifies the stem cell debate. To analyze the abortion debate's
effect, which has led to the current policies of the United States in the context of stem cell
research, we must first look at the development of the abortion debate throughout the
years. As this has been written on extensively, this discussion will be only a general
overview.
The Catholic Church. in its reclassification of when a fetus gains a soul, set the
belief in their followers that abortion is murder. 13 7 This view has endured throughout the
years and is alive and well in the pro-life argument.138 This was the first buttress to the
argument that the fetus was, in fact, a "person." Other commentators have argued that
the scientific community also followed up on this "personalization" of the fetus to further
their professional status. 139 This argument bolstered the status of the fetus from both a
religious and scientific view. The personalization of the fetus was commingled with the
view that abortion would be the4 denigration of social values, moreover the dissolution of
family life and public morality. 1 0
The Supreme Court was confronted with the ever increasing public sentiment
requiring a definitive answer to the abortion question. The Court, in 1965, first dealt with
a question of government regulation of reproduction in Griswold v. Connecticut. 14 1 The
Court in Griswold, invalidated the Connecticut statute that prohibited the dispersion of
material or information about contraception because these types of "invasions on the part
of the government and its employees [into] the sanctity of a man's home and the privacies

Ct. 2909 (2004). See generally. Linda Greenhouse. States' Rights Defense Falters in Medicinal
Marijuana Case. N.Y. TIMES, Nov. 29. 2004. at Al (citing that the argument that states' rights

should overcome economic activities that Congress has traditionally regulated is headed for failure).
1"7
See. LESLIE J.REAGAN. WHEN ABORTION WAS A CRIME: WOMEN, MEDICINE AND LAW INTHE
UNITED STATES 1867-1973 7 (1997) the Catholic Church until the mid-nineteenth century accepted
early abortions. This was reasoned that the termination was before 'ensoulment', however in 1869
the Church shifted it view to the modem view that conception is the moment that the soul is

bequeathed to the embryo. and thus condemned the practice.
"' Pro-life advocates frequently cite the ideological beliefs of the church as their moral basis for the
prohibition of abortion. See, e.g., President George W. Bush's Address. supra note 89 (stating "My
position on these issues is shaped by deeply held beliefs...").
""
It is said that the medical community sought to raise the status of fetuses to eliminate the
competition posed by the altemative care practitioners, namely the midwives. See. LESLIE J.
REAGAN. supra note 137. at 90-112 (1997).
140See generallv. LESLIE J.REAGAN, supra note 137.
'4 Griswold v. Connecticut. 381 U.S. 479 (1965) (dealing with the constitutionality of two

Connecticut statutes where one provided: "any person who uses any drug. medicinal article or
instrument for the purpose of preventing conception shall be fined not less than fifty dollars or
imprisoned not less than sixty days..." and the other provided that "any person who assists. abets.

counsels, causes. hires or commands another to commit any offense may be prosecuted and punished
as if he were the principal offender"). The Petitioners inthis case were a licensed physician and a
professor who gave information, instruction and medical advice to married persons as to the means
of preventing conception. Id.

186
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of life" have been traditionally held sacred.142 Justice Douglas went further and held that
these types of regulations "have the maximum destructive impact on [a] relationship...
[w]ould we allow the police to search.. marital bedrooms for telltale signs of the use of
contraceptives? The very idea is repulsive to the notions of privacy surrounding the
marriage relationship. "' 43 This holding drove home the idea of free choice in the context
of sexual choices between a man and a woman - without governmental pressure to make
a lawful decision.

144

Six years later, in Eisenstadt v. Baird, the Court again invalidated an ordinance
that prohibited the distribution of contraceptives to unmarried persons. 145 The Court in
Eisenstadt, went further than Griswold, in that the majority articulated the prohibition of
governmental involvement in decisions between couples whether to "bear or beget a
child." 4746 With this backdrop, the time came for the landmark decision of Roe t'. Wade in
1973.1
The Court in Roe extended Griswold by holding "the right of personal privacy
includes the abortion decision."'' 48 However, this right of privacy in abortion is weighed
against the states' interest in the protection of life in unborn fetuses. 49 This decision
remains the landmark holding on the abortion issue, but the social debate rages on. The
pro-choice advocates seek to center the discussion (and ultimately the solution) around
the autonomous right that a pregnant female has, to do what she wants with her body. 150
However, the introduction of stem cell research and the isolation of human stem cells in
1998 have muddied the waters. With the need for scientists to study embryos.' 5 ' it was
inevitable that the embryo needed to be defined. Therefore, the advocates for therapeutic
cloning, for52 the furtherance of stem cell research, found allies in the pro-choice
advocates.
The Executive branch was quick to recognize the moral and ethical issues and
quickly delegated to the NIH the power to realize the dangers and set out the scope of
procedures to govern the controversial research for years to come.' 5 1 With the
142Griswold v. Connecticut. 381 U.S. at 485.
143 Id.
144 Id.

145See. Eisenstadt.v. Baird, 405 U.S. 438 (1972).
"46 Id. at 453.
147Roe v. Wade. 410 U.S. at 113.
141Id. at 154.
45
'

v

Id. at 159-63.

E.g. 410 U.S. at 168. Mr. Justice Stewart concurring in Roe wrote "The Constitution nowhere

mentions a specific right of personalchoice in matters of marriage and family life, but the "liberty"

protected by the Due Process Clause of the Fourteenth Amendment covers more than those freedoms
explicitly named in the Bill of Rights" emphasis added.
5' The study of embryos in most cases would require the destruction of the embryo.
152Both groups seek the lawful destruction of embryos. but in must be noted, for very different
reasons.
153This task was first taken up by the Clinton administration where in December 1994. President
Clinton. through an executive directive, prohibited federal funding on research that created human
embryos and directed the National Institutes of Health not to allocate resources for such research.
See. Statement. 30 Weekly Comp. Pres. Doc. 2459. Dec. 2. 1994. The order banning funding for
such research was followed by a legislative ban in 1996. See. The Balanced Budget Downpayment
Act of 1996. supra note 98. President George W. Bush later stated that he would name a council to
monitor stem cell research, to recommend appropriate guidelines and regulations, and to consider all
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inauguration of George W. Bush, a supporter of the pro-life movement, swift changes
were expected. Pro-lifers expected the new President to prohibit all federal monies from
going to embryonic research. 1 4 In fact, the new President. eight months later, released
his policy on embryonic stem cell research.155 The speech was a compromise, in that
although the President banned any further federal dollars from being spent on the creation
of future cell lines,15 6 he allowed research to continue on already created stem cell
lines.' 5 7 The President in his address weighted both sides of the argument stating that:
"My position on these issues is shaped by deeply held beliefs. I'm a
strong supporter of science and technology, and believe they have the
potential for incredible good [in that the] Research offers hope that
millions of our loved ones may be cured of a disease and rid of their
suffering... [However] I worry about a culture that devalues life, and
believe as your President I have an important obligation to foster and
encourage respect for life in America and throughout the world. And
while we're all hopeful about the potential of this research, no one
can be certain that the science will live up to the hope it has
generated. This allows us to explore the promise and potential of
stem cell research without crossing a fundamental moral line, by
providing taxpayer funding that would sanction or encourage further
destruction of human embryos that have at least the potential for
life."'"5
The President's reasoning both struck a compromise and offered a justification
for the prohibition of federal spending on any further creation of embryos for research
purposes. First, the President sympathized with the scientific community while
maintaining his status as a President rooted in his convictions. The President articulated
the same hopeful outcomes that scientists themselves believe will be realized by stem cell
research. The President also connected with those whom would benefit from future cures
that stem cell research would provide. Next, the President justified the prohibition on
federal funds for two reasons. The first justification. the President elaborated, was that
stem cell research merely has potential and "no one can be certain that the science will
live up to the hope it has generated.' ' 59 This leads the reader to believe that if and when
stem cell research shows a demonstrable use in everyday healthcare, the President would
of the medical and ethical ramifications of biomedical innovation. This council consists of leading
scientists. doctors. ethicists, lawyers. theologians and others, and is chaired by Dr. Leon Kass, a
leading biomedical ethicist from the University of Chicago. See, President George W. Bush's
Address. stpra note 89. For a more detailed discussion see part IV sect. B.
154Arthur Allen. Will Tho pson,.
Bush clash over Human Enibro Research? (Dec. 29. 2000). at
htnp://dir.salon.compolitics/feature/2000/1 2i29/embrvo/index.html.
155Discussed supra part IV sect. A.
h6 The creation of cell a single cell line requires the creation and destruction of many embryos. This
is a logistical problem researchers meet were 16 women can donate 242 eggs to create a single stem
cell line. See Stephen S. Hall. suipra note 81.
157
Research on the pre-August 2001 stem cell lines meet the requirements for federal funding. See.
the NIH Information for Research Funding, at hitp://stemcells.nih.Lov/research/fundini/.
15s
President George W. Bush's Address. suipra note 89.
15",
See. President George W.Bush's Address. sitPra note 89.
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be quick to adopt embryonic procedures to treat diseases for the good of the country and
those suffering. The second justification the President gave in his address was his
steadfast conviction to protect all life from being destroyed.' 6" If therapeutic stem cell
research brought the desired results that the scientific world predicts. how the President
would reconcile his moral beliefs, where "killing one life to save another" is immoral, is
unknown. Until that day, the rationale is still the preservation of all life, including life
contained within day old fertilized cells. This position is also held by a majority in
Congress. as evidenced by the fact that every year Congress has passed a ban against
embryo creation for research purposes as far back as 1996.161 This shows a shift toward
the protection of fetus/embryo life. This impacts directly on pro-choice advocates
because the focus is no longer on the autonomous choice of pregnant mothers. Where the
Roe court talked about the interest of the state in protecting life, that interest was not
compelling until the pregnancy has progressed into the second trimester. 62 The trend
started by the stem cell debate has led Presidents and Congressmen to further the pro-life
movement by reclassifying the status of a mere embryo to that of a born person. This
trend is upsetting to both scientists and pro-choice advocates alike. It seems that the type
(3) view, discussed supra, is the prevailing view in the United States today. In fact, Mrs.
Wyrick, a representative of North Carolina. stated "it is wrong to create human embryo
farms, even for scientific research. Research cloning would contradict the most
fundamental principle of medical ethics, that no human life should be exploited or
extinguished for the benefit of another. Anything other than a total ban on human cloning
would be virtually impossible to enforce.' 63 Mrs. Wyrick further analogized the cloning
of embryos for research purposes as "a license [for] the most ghoulish and dangerous
enterprise in human history. Some of us can still remember how the world was repulsed
during and after World War II by the experiments conducted by the Nazis during the
war." ' 64 With rhetoric such as this, coming from our Congress, embryonic stem cell
research will surely never flourish here in the United States. However, because
legislation in the field of stem cell research is forthcoming, the abortion issue could be
settled as well. Because the trend in legislature is starkly tilted in the direction of
acknowledging the embryo as a person whose life must be protected. legislature. with any
bill enacted to further such goal, will on its face eviscerate the holding of Roe v. Wade.
With a compelling state interest to protect life, from day one after conception, all
abortions may be regulated or prohibited by the state. This "personalization" of the
embryo also erodes the right to privacy the Griswold and later Eisenstadt courts
articulated for state actions regulating reproductive choices. It follows that, whenever the

'6"
This view clearly and unequivocally falls into the "type 3" view on stern cell research discussed
supira in part
11sect. B.
161
See. Diane T. Duffy. supra at note 33.

162Roe v.Wade. 410 U.S. at 162-63 (noting that the state "has an important and legitimate interest in
protecting the potentiality of human life. These interests are separate and distinct. Each grows in
substantiality as the woman approaches term and, at apoint during pregnancy. each becomes
'compelling." With respect to the State's important and legitimate interest in the health of the
mother, the "compelling" point, in the light of present medical knowledge, is at approximately the
end of the first trimester").
163149 CONG. REC. H 1397 at 1397.
1
"6 Id. at 1398.
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a "compelling" state interest, a statute regulating privacy rights will be
state articulates
65
upheld.1
It becomes clear that the trend to protect the embryo, the "personalization" of
the embryo if you will. leads to two evils. First, the denigration of the constitutional right
to privacy in choosing reproductive alternatives, and second, the restriction of promising
scientific research that has the potential to eliminate most of the planet's diseases. It is
this author's opinion that a different approach is needed to further society's constitutional
right to privacy as well as the public goal of social welfare.

VI. Conclusion
Because the trend toward the protection of the embryo leads to a regression of
constitutional values and strips the scientific community of federal money, which is much
needed in a promising field, a new approach is needed. The approach commonly
discussed is the adoption of the United Kingdom's model. The government would allow
the scientific community the right to research and explore all the avenues of stem cell
research under ever watchful governmental supervision following heavy-handed and
66
However, such an approach would still require a re-definition of an
strict guidelines.'
167
Without different
embryo or an exception to the rule for the scientific community.
provisions, the newly created California Institute would be just another extension of the
NIH. subject to the same restrictions. Furthermore, an exception for the scientific
community would attack the rationale for the protection of the embryo, in that scientists
would destroy a large quantity of embryos for research purposes. 68
The proposal most productive is the one legislators are the most afraid of. Only
by attacking the question through legislation. of when life begins, and ultimately what is
an embryo. can we have a clear and unambiguous course of action. The answer to this
inquiry cannot be the time of conception because such a determination would render the
69
This is undesirable for two reasons; first because IVF is a
process of IVF unlawful.'
165See. Roe v. Wade. 410 U.S. at 155 (holding the right of privacy is broad enough to cover the

abortion decision: but that right, is not absolute in that it is subject to limitations, where at some
point the state interests become dominant).
'6 See. Cynthia D. Young, Comment. A Comparative Look at the British Approaches to Stem Cell
Research. 65 Alb. L. Rev. 831 (2002). E.g.. Denise Stevens, Comment, Emtbronic Stem Cell
Research: Will President Bush 's Limitation on Federal Funding Put the United States at a
Disadvantage? A Comparison Between U.S. and International Law. 25 Hous. J. Int'l L. 623 (2003).
167Retaining the current trend and starting an Institution for Reproductive and Fertilization Medicine
would still handcuff scientists from realizing the full potential of therapeutic cloning. In fact. a
system of law now proposed in the House would expose the Institution to criminal and pecuniary
penalties for furthering such research. See. The Human Cloning Prohibition Act of 2003. supra note
114.
"' By needing 242 eggs to create a single stem cell line the rule, which is based upon the protection
of all life. is swallowed by the exception and rendered useless. See. Stephen S. Hall, supra note 81.
1' IVF requires a woman to undergo a procedure called laparoscopy where a number of eggs are
extracted from her ovarian follicles, where more than one egg is extracted at a time. The eggs and
the sperm are then mixed in a Petri dish where fertilization occurs and an embryo is created. The
number of eggs extracted is more than the number of children required because there is a 31 percent
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multimillion dollar industry, and second, the repercussions upon millions of Americans
that, today use in vitro fertilization would be disastrous. 70
The solution would be to set a bright-line rule to establish a date when the
clump of fertilized cells are "alive" for the purposes of the law. Be it a seven (7) or
fourteen (14) day approach, like the one used in the United Kingdom, is an equally good
starting point for Congress. A temporal determination by Congress provides both a clear
timeframe where scientists may conduct their research under correct ethical and moral
standards. The same temporal determination provides timeframe in which to safeguard
an individual's right to privacy in making reproductive choices.'17 It would then be on
the States to either follow the federal guideline (the temporal restriction of choice), or
provide a greater expansion of the right to privacy (allowing an individual a greater right
to privacy with more time) in the context of abortions. The ballot measure in
California172 shows that some states are calling for an expansion beyond the current
federal commands. This recommendation would allow both a solution to the stem cell
debate and the abortion issue.
The main goal should be not to satisfy one group or the other, but to lay the
ground work for the furtherance of technology and human rights. Stem cell research
impacts both areas. By restricting stem cell research, are we not telling our citizens that
our government does not care to find cures for their plagues while they still have life and
hope? If therapeutic cloning is a success in the United Kingdom. will we force the
elderly to travel abroad on their limited funds, and will Medicare pay for it? Keeping the
status quo would be a regression from our global standing of dominance. Should the
world's superpower stand by and pass the buck to other countries more willing and
determined?
In closing, it should be readily apparent to those with loved ones currently
plagued by bone marrow cancer. diabetes. Parkinson's. Alzheimer's. Huntington's
Disease, cirrhosis of the liver, heart disease, paralysis from spinal cord injuries,
circulatory deficiencies, osteoporosis, emphysema. rheumatoid arthritis, macular
degeneration of the retina, or extensive burns that hope is only a policy determination
away. Stem cell research is dangling the cure for these illnesses and its up to our
President and Congress to allow our scientists to reach out and attain it for the betterment
of our world.

chance of embryo loss once the embryo is placed back inside of the woman or asurrogate. See.
BONNIE STEINBOCK. LIFE BEFORE BIRTH: THE MORAL AND LEGAL STATUS OF EMBRYOS AND
FETUSES 195-198 (1996).
170Millions of couples would be rendered sterile and forever childless, unless adoption is used.

See,

Steven Kotler. The Final Frontier: Dependitg on Whom You Ask. Stem Cell Research is Either a
Medical Godsend or Furiher Proof that God is Dead. L.A. WEEKLY. Jan. 31. 2003. at 24. But see.

Andrew Pollack. supra note 129 (the stem cell industry could easily become a multimillion dollar
industry thereby relieving the problem of confronting the in vitro fertilization industry).
171However small that timeframe would be, the right to chose would be there and therefore a
compromise struck.
'72Discussed supra part IV sect. C.
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